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RECOMMENDATION

As recommended by the Rules and Open Government Committee on March 19, 2014 and
outlined in the attached memo previously submitted by the Rules and Open Government
Committee, accept the Retirement Board Governance Reform Ballot Measure Workplan.
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RECOMMENDATION

Accept the Retirement Board Governance Reform Ballot Measure Workplan,

BACKGROUND

As the Rules Committee is aware, Cortex Applied Research, Inc. conducted a governance review
of the Federated City Employees’ Retirement System and Police and Fire Department
Retirement Plan Boards of Administration. This report provided fifteen recommendations to
enhance the current governance structure of the Boards:.

Recommendations contained in Cortex’s report would require changes to various sections of the
City Charter, including but not limited to City Charter Section 701, as the City Manager appoints
all officers and employees of the City, except as provided otherwise in the City Charter. Cortex’s
recommendation to grant full autonomy to the Boards to appoint, direct, terminate and evaluate
Retirement Services staff could be implemented through amendments to the City Charter to
expressly grant this authority to the retirement boards in addition to other provisions that would
be modified by granting autonomy to the boards. The other recommendations contained in
Cortex’s report would be reviewed to determine the other sections of the City Charter that would -
have to be amended.

This issue was last heard at the March 4, 2014, City Council meeting, during which, the City
Administration was directed to bring back to the Rules Committee a workplan for the critical -
dates and timelines necessary to complete a retirement board governance ballot measure. We
have attached the Council memo that was discussed at the March 4th Council meeting which
contains further background on this topic as well as the workplan the Rules Committee approved
on January 22, 2014,
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BALLOT MEASURE DEADLINES

The timeline below outlines the process for the City Council to approve a ballot measure:

= 5 o o 3 e

Ballot Measure Workplan to Rules Committee 3/19/2014

Last scheduled City Council meeting prior to
88 days before election 6/17/2014
Potential City Council meeting prior to 88 days 8/5/2014
before election (not currently scheduled)

88 days before election 8/8/2014

Currently, June 17,2014 is the last scheduled Council meeting prior to 88 days before the
November election. If the August 5, 2014, potential Council meeting date is not added, it is
unlikely that staff would have sufficient time to take the ballot measure to Council for approval,

BALLOT MEASURE WORKPLAN TIMELINES

The other key action items that would need to occur before a ballot measure could proceed, in
order of implementation with estimated timeframes, are:

Council consideration of ballot measure and direction 1o staff (1 Council meeting)
. Determine possible meet and confer issues and commence meetings (90 days)
Stakeholder outreach (90 days)

Draft ballot measure language (30-60 days)

BN

In order to provide adequate time to prepare for a ballot measure, Council would need to provide
direction to the City Administration by the middle of April 2014 to account for the work that
need to be accomplished in time for a November election.

Using the key action items mentioned above, the approximate timelines for the November
election include:

10
Council meeting to direction on ballot : .
measure and provide direction to staff Mid-April 2014
Discussions with bargaining units April — June 2014
Stakeholder outreach April — June 2014

Draft ballot measure language June — July 2014
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It is important to note that the date ranges in the timeline may either be shorter or longer than the
-approximate time ranges listed above.

CONCLUSION

Due to the limited timeframe necessary to complete the key items before a potentia]“'August 5,
2014 Council meeting, we will need further Council direction as soon as possible.

/el

Alex Gurza
Deputy City Manager

For questions, please contact Alex Gurza, Deputy City Manager, at (408) 535-8155.

Attachments
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TO STAFF REGARDING .
RETIREMENT BOARD GOVERNANCE

Approved  /s/ Ed Shikada Date 2/21/14

RECOMMENDATION

Direct staff to evaluate policy alternatives to accomplish retirement board governance changes
without a ballot measure, '

OUTCOME,

If the City Council approves the recommendation, the City Administration will in coordination
with the City Attorney’s Office, explote ways to accomplish the retirement board governance
changes without a ballot measure, This review will include any outstanding legal, petsonnel and
other questions that have not been specified by Cortex’s recommendations, The Administration
will bring this issue back to Council once we conduct further research:

[}

BACKGROUND

PHASE

In 20'09,' the City contracted with Cortex Applied Research, Inc to review the fiduciary
governance models of the City’s two retitement plans, the Federated City Employees’
Retirement System Board and the Police and Fire Department Retirement Plan Board, Cortex’s

S - - - favievwidentified several recomimeridations to enhancé: forexperience and-expertiserof retitement — s -

board members and fo ensure that the retirement boards ‘are free of significant conflicts of
interest, The City implemented all but six (6) of Cheiron’s recommendations as Phase 1. The
other tecommendations to improve Board governance were to be brought back to Council at a
[ater date under Phase I1, -
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PHASE I

During thé November 19, 2013, City Council meeting, Cortex Applied Research presented
fifteen (15) recommendations to the City Council as part of their updated report on the
governance structures of the City’s two retirement boards, These fifteen (15) recommendations
were based on the following categories: authotity of the retirement board, safeguards for

stakeholders, transparency and disclosure, risk oversight, and scale and efficiency, A summary of

these recommendations can be found below, The Council directed the Clty Administration to

develop a workpian to implement Coﬂex s recommendations,

Expand the Authority
of the Boards

Independence of the Boatds, including the ability to:
o Appoint, direct, evaluate and terminate staff
e Set compensation levels and determine human resources
policies
e Appoint legal counsel
o Establish procurement policies

.. Safeguiatds for-,""
" Siakeholders

All Boatd members selected by the City should be mdependent

75% of the Board’s composition should be independent

Role of the Board’s should be clearly defined in statute to exclude
advocating or taking positions on legislative actions that affect the
benefits provided by Retirement Services - L

Discourage the Boards front’ engaging in eeonomlcally tar geted
1nvestmg

Bstablish Adcttional.

Staff §étving the Retirement Boar ds should not be entltled to
1eceive Petiefits from either System

Any mdependent Boatd member appointed by the City or
active/retired members should have expértise and experience
relevant to the administration of the Retitement Systems,

Ability to offer appropriate-comipensation to mdependent boald
members (approximately $20,000) Cede

Transparency and

Provide additional annual d]sclosules ie. annual compensa’uon for

senior executives and independent repott on the cost-effectivenéss

of the Systems

Eliminate non-voting Board member

Disclosure Hold an annual general meeting that is accessible to the public
Sanct Enact provisions that allow for the removal of any Board member
o -sanctions - - - ff(ii*’c‘ti"eii“peﬁolma'ﬁee -orconduct by appolnting-authorities— ===
Conduct an external independent review of the Boards’ ﬁduclaly
Risk Oversight and management once every 5 years -

‘ Establish an audit committee

, Pursue consolidation of the two S stems under the oversight of on
Scale and Efficiency retlrem:;it board, Y © versight of-one
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Cortex has recently provided an addendum to their final repott to specify which of the
recommendations they believe to be primary recommendations. These recommendations ate
intended to be implemented concurrently (Please see Attachment 1.) These three (3)
trecommendations are greater board autonomy, 25% of each Board should consist of independent
{rustees appointed by active and retired plan members, and any indeépendent board member
- appointed by the City of actives/retitees should have relevant expertise and experience in the
administtation of retitement systems, The addendum further clarified the first recommendation
as Cortex’s intetit was for the employees of the retirement systems to report to the retirernent
boatds and be exempt from City Civil Service Rules. Cortex viewed the othet twelve (12)
tecommendations as secondary as they were not necessary to implement in the proposed
governance model ot that the recommendations had already been put in place by Phase 1.

At the January.22, 2014, Rules Committee meeling, the City was directed to work with the City
Attorney’s Office to provide policy alternatives for the implementation of the recommendations
for the retirement board governance based on the recomimendation and workplan provided by the

‘Administeation (Please refer to Attachment 2.) . '

NALYSIS

There are different, options to accomplish the recommendations contained in Cortex’s repost
which are outlined below. The policy alternatives are in response primarily to Cortex’s first
recommendation: granting full autonomy fo the Boards. Legal issues, personnel issues and cost
implications are examples of the different issues to consider when deciding upon which
alternative to further explore. ‘

Policy Altel'lgative #1- Ballot Measure

The recommendations described above would require changes to various sections of the City
Charter, including but not limited to City Chatter Section 701, as the City Manager appoints all
officers and employees of the City,. except as provided otherwise in the City Chaiter, Cortex’s
recommendation to grant full autonomy to the Boards to appoint, direct, terminate and evaluate
Retirement ‘Services staff could be implemented thtough amendments to the City Charter to
exptessly grant this authority to the retitement boards in addition to other provisions that would
be modified by granting autonomy to the boards. The other. recommendations contained in
Cottex’s report would be reviewed to determine the other sections of the City Charter that would
have to be amended.
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Although Cortex has made specific recommendations, including granting full avtonomy to the
Board, many details of the implementation of a ballot measure have yet fo be determined. For
example, the Cortex report does not provide a set level of compensatlon that would be
~appropriate for the executive management staff of refitement services. Since salaties of
tetitement staff are paid out of plan assets, it is difficult to assess the cost implications,

In Cortéx’s addendum to their initial report, Cortex stated that the intention of the

recomtendation is to make the Department of Retirement Services staff employees of the

retirement system as opposed to employees of the City, and not members of the City’s retirement -

system. Therefore, the employees would report to the retirement boards, be exempt from City

Civil Service Rules, and not be members of the City’s retirement system, which raises other
 issues that would need to be considered.

Ballot Measuie Timelines

The timeline below outlines the process for the City Council to approve a ballot measure for the
November election. As was discussed at the Rules Committee meeting on January 22, 2014,
thete is no possibility of meeting a June election timeframe given the significant stakeholder
outreach and other analysis that would need to be completed. '

Workplan to Rules Committee 1/22/2014
, Last City Council meeting prior to 88 days

before election 6/17/2014

88 days before election - ' 8/5/2014

If the ballot measure alternative is chosen, the Council should consider placing the ballot on the
November election after all alternatives have been explored.
Key Benefits
- Stakeholder approval: The ballot moasure would ensure key stakeholder approval by
putting Cortex’s recommendations to a public vote,
-~ Improved retirement board governance: If this model is chosen the governance
structure as articulated in the ballot measure would satisfy Cortex’s
1'ecommendations. B ‘

Key Issues , | ..

o e ~ Cost implications: A ballot measure oati 6ost upwalds “of $600, OOO and the fundmg

’ source for the ballot measure has not yet been considered,

- Staffing impact: Retirement Services is currently comprised of 36,5 FTE positions for
Fiscal Year 2013-2014. If the ballot measute is approved, these positions would
potentially be eliminated. This may be subject to the meet and confer process and
could potentially result in layoffs and/or bumping, .
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Timeline; The accelerated timeline for the June 2014 ballot measure would be a
challenge due to the time necessary for stakeholder outreach and ballot measure
language approval, The November 2014 election timeline appears to glso be a
challenge when giving consideration to the specifics of the ballot measure that have
yet to be determined. - ' o

Subsequent Ballot Measure: If changes to the governance structure are necessary after
voters have approved the ballot measure altering the City Charter, any further

. modifications would need io be brought back to the voters. This could be a

prohibitive and time-consuming process for changes that may need to be made
quickly if any issues arise,

1. measure

- Policy Alternative #2 — Ways to accomplisl Cortex’s reconumendations without a ballot

Due to the rigorous and lengthy process that is required to bring changes to the City’s Charter to

the voters via a ballot measure, anotlier opportunity that may accomplish Cottex’s

recommendations, including full autonomy to hite and texminate staff, would be to explore a
hybrid business model similar to the Team San Jose and work2future organizational approaches.
_These ‘business models need further review. into the legal issues associated with them, |

directed the City Administration to save costs and improve efficiencies at the Convention Center

l As background 1o the Team San Jose structure, in March 2003, the Mayor’s Budget Message

by revising the operating structure. At that time, the Conventions, Asts, and Entertainment
Department oversaw the operations and management of the San Jose Convention Center. Team
San Jose (TSJ), a not-for-profit public benefit corporation, was chosen to manage and operate the

Convention center and Cultural Facilities.

I ' The City entered into a Management Agi‘eement with Team San Jose, The provisions of this
: contract included:

s Compensation

Key Business Tetms and Conditions
Termination Provisions

Operating and Capital Budgets

Audits (including an annwal performance audit)
Financial Procedures -~ '

Personnel

...O.”

The Management Agreement provided that TSJ would hire, retain, discipline, and supervise the

permanent full-time employees that were employed by the City. These employees wete termed

T S hared Bhiployges ™ Tn addition; the City hiegotiated @ memorandur of Wnderstanding for the === =725 %

use of City employees by TSJ that included hiring practices and performance evaluations fot the
shared employees. The employees were retained by TSJ, but cortinued to be City employees,
TSJT was also able to hire their own employees that were not City employees, "It should be noted
that TST has transitioned from this model and no longer has any City employees retained by TSJ.
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As background on the work2future model, work2future has recently revised their business model

1o direct cliént services through a third-party administrator (TPA). In 2011, the work2futute

Board of Directors created the 501(0)(3) work2future Foundation. The work2future Foundation
was selected as the TPA through a unique services agreement to provide the services that gave

the work2future Foundation the ability to hire their own staff, while retaining a 1educed number

of City employees.

The TSJ and work2future models need to-be further, explored to,decide if this policy alternative
would bo beneficial to the City and the retirement systems, Due to the unknown legal
implications of an alternative operations model, the City Administration will work Iose]y with
the City Attorney’s Ofﬁce on the evaluation of this option.

Key Beneﬁfs
Cost-savings: The City would not have to fund a ballot measure, and mstead the cost
. implications would only be aresult of any staffing impacts.

- Ability to_audit services: As Is curtently the case with Team San Jose, the City
Auditor’s office would be able to perform an audit of the agreed upon performance
measutes on a regular basis to ensure that specific requirements are being met.

- Timeline: Without the need to conform to the ballot measure timeline, the process for

implementing a management agreement could have a non-estricted timeline to vet .

any outstanding issues and concetns,
- Improved operations and governance: The TSJ model, as it is 1ight now does not have
any City employees currently working for TSJ; as they are all employees of TSJ. If

this model is chosen, the operating structure may satisfy Cortex’s 1ecom1nendat10n~

that retirement staff r eport to the retirement boards.

- Flexibility: If issues arise with the initial management agreement with a new
retitement services entity, the agteement can be modified through Council action.
This would be an important detail if any time-sensitive changes need to be made.

Key Issues ‘

- Legal Implications; The City would need to continue exploring the alternative
business model approach to determine any legal issue that may arise while pursuing
this option,

- Staffing impact: Retlrement Setrvices is currently comprlsed of 36.5 FTE positions for
Fiscal Year 2013-2014, If the TSY or work2futute model is approved, some or all of
these positions would potentially be eliminated. This may be subject to the meet and
confer process and could potentially 1esu1t in Jayoffs and/or bumping,

. Policv Altemative #3 Continue current governance stiucture

Under thls altematlve the cunent governance suuctme of the C]ty s Depaﬂment of Retlrernent
Services and two tetirement boatds would continue. The retirement boards have been working to
impleinent several of Cottex’s secondary recommendations that improve the risk and oversight
of the plan, In addition, the Municipal Code has recently been amended to include the retirement
boards in the decision making process as it relates to executive personnel matters for Department
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of Retirement Services Staff. The current model could continue for to allow for additional time
to fully understand the impacts of these previous actlons. : '

Key Benefits :
- Maintain_internal control: The City Council would retain more oversight into the
opetations of Retirement Services,

Key Issues ‘ :

- Without implementing Cortex’s recommendations through one of the above
alternatives, the retirement systems would continue to operate with only partial
authority and remaining lacking in safeguards for the retirement systems.

Tt is important to note that a key issue that will need to be explored in all alternatives is what

areas are subject to the meet and confer process, especially as it relates to there no longer being
any City employees in the Department of Retitement Services,

- EVALUATION AND FOLLOW-UP

If the Council approves the recommendation, the City Administration will work with the City
Attotney’s Office and the two retirement boards to explore Policy Alternative #2. Further
consideration will be given to the legal, petsonnel and other issues that may arise with Policy
Alternative #2, ‘

~ After the analysis has been conducted, the Administration will bring forward the results to the
Council for their consideration.

PUBLIC OUTREACH/INTEREST

[1  Criterion 1: Requires Council action on the use of public funds equal to $1,000,000 or
 greater. (Required: Website Posting)- : S ‘

[l  Criterion2: Adoption of a new ot tevised policy that may have implioations for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-~
mail and Website Posting) - ' : o

[]  Criterion 3: Consideration of proposed changes to service delivery, programs, staffing

Joo ===~ thatmayhave impacts fo community services and have been-identified by staff; Council .

- or-a Community group-that requires-special outreach.- (Required:-E-mail, Website .- . . .- ..

Posting, Community Meetings, Notice in appropriate newspapers)
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This memo will be posted on the City’s website for the March 4 2014 Coundil meetlng The ~

policy alternative chosen to implement the recommendations will determine the extent of any
other required public outreach, The ballot measure alternative will require stakeholder outreach
for the bargaining units, retirees, active City employees, and the general public.

.We anticipate that m'nety (90) days will be needed to complete the stakeholder outreach due to
the complexity of the issue and number of stakeholdets. The City Administration will work to
advertise the stakeholders meetings to the requisite groups, The general public will be notified
through emails to local businesses and neighborhood associations. Disttibution of the stakeholder
outreach meeting information will be communicated through email with an attached flyer notmg
the location and time of each meeting,

COORDINATION

. Thls memo has been coordinated with the Cliy Attarney’s Office.

COST SUMMARY/IMPLICATIONS

Policy Alternative #1- Ballot Measure

Taking an issue to the ballot may result in substantial costs to the City depending on the number
of items already appearing on the ballot. In conjunction with the City Clerk, the preliminary cost
estimates fm the June and November election can be found below:

‘T?Ele Ct

el aumelolectio i NoVeiiibe
Cost Estimate App1 ox1mate1y $425 000 - Approximately $425,000-
' $1,000,000 $637,500

The fundmg source(s) for the ballot measure stlll need to be deteImmed

The eosts to abso1b clagsified City employees who will not be retained th1ough the changes made
in the ballot measure. This will be one of the areas that the Administration will explore further,

Policy Alz‘ei naz‘ive #2 - Ways to accomplish C'or z‘ex s recommendations wzz‘hout a balloi measure

The costs to absorb clasmﬁed Clty employees WhO would not. be retamed by the new ope1atmg
structure, This will be one of'the areas that the Admmlstl ation will explore further.
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CEQA
Nét a Project, File PP10-069(a), City Organizational & Administrative Activities,

' ’ Alex Gurza
Deputy City Manager:

For more information, pleésc contact Alex Gurza at (408) 535-8155,

’Attachments
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REVIEW OF THE GOVERNANCE MODELS OF POLICE AND FIRE DEPARTMENT RETIREMENT PLAN
AND FEDERATED CITY EMPLOYEES' RETIREMENT SYSTEM

ADDENDUM

Subsequent to Issulng our draft report entltled Review of the Governance Models of Pollce and
Fire Department Retlrement.Plan and Federated Clty Employees’ Retlrement System dated
May 9, 2013 (the “Report”), Cortex followed up with varlous stakeholders to obtaln comments
and feedback, Bas.sd on these follow up discusslons, it was apparent that some confusion
existed conceming our report and recommendations. Accordingly, Cortex has prepared this
addendum to clarify various aspects of the Report. Specifically, this addendum’ atiempts to
“clarify:

e Our propoged governance model.

s Our recommendatlons for Implementing the proposed governance model.

e The extent to which our recommendations were mtended to be implemented concurrently as
a package.

» The implications the recent Measure B judiclal decision may have for our
recommendations.” : ’

A. PRoPOSED GOVERNANGE MODEL

Cortex's proposed governance model provides that the governance structure of a public
retlrement system should meet the following general criterla or principles: :

“1. Flduciary Aufonemy

- The governlng board of a publle retirement system requires full and clear aufonomy to

adminlster the retirement system. Without such autonomy, a governing board will not be ahle to
function effectively or effiglently and the performance of the system, bothin the investment and
member setvice areas, will suffer. Furthermors, If the authorlty to adminlister the system Is

_shared hetween the governlng board and other parties, It will be dlfficult If not impossible to

establish clear accountability for the performance of the system.

. 2. Stakeholder Gonfidence

As a general principle, the key stakeholders of a publlc retirement system need to be
* reasonably confldent that the retirement system will be administered effectively, efficlently, and

*See Santa Clara County Superlor Gourt Judge Patricla Lucas's declslon on Measure B flled December 20, 2013,

1

2b

. Cortex Applled Research Inc. - ~
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3. Safeguards and Protection

The best method for promoting confidence among stakeholders Is to establish sufflclent )
safeguards and protections that will guard against the inapproprlate use of autonomy by the
governing boards and that will promote effective administration of the reflrement system.

The most important safeguards and protections gfénerally Include the following:

a) There mustbe appropriate representation of stakeholders on the governing board, l.e. the
* composltion of the governing boards must reflect the key stakeholders of the retirement

system, ‘ ‘

b) The governing board must be sufficiently independent so as to be able to engage In
objective declslon-making on behalf of all members and beneficiaries.

* ©) The governing board must be sufficiently quallfied to make the complex decislons involved

In administering the system and overseelng the advisors and agents of the system..

d). The operatlons and declsions of the governing board should be highly transparent to
stakeholders and there should be strong mechanlsms for communlcation between the
governing board and stakehoiders. o

in designing specific safeguards and protections, the relative rlsk exposures of the differant
stakeholders need to be carefully considered. Any stakeholder that bears significantly more risk
relative to other stakeholders may be justified in expecting greater protections or safeguards. if
tisks are borne approximately equally by ali stakeholiders, then no stakeholder group should
expect additional safeguards or protectlons over and above those provided to the other
stakeholder group(s). ‘ :

- Cortex Applled Research Inc. - -
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B. RECOMMENDATIONS FOR IMPLEMENTING THE PROPOSED GOVERNANGE MODEL

The above discusslon desctibes the general model proposed by Cortex. Inthe Report, Cortex
also Identifies 15 recommendations for implementing the proposed-madel.” Below, we attempt
to clarify each recomimendation, confitm which recommendations are of primary importance,
and which recommendations should be implemented concurrently. ' '

Primary Recommendations

The following three recommendations are of primary impoﬁahce and should be Implemented
concurrently: :

" 1. The authority of the two San Jose retlrement boards should-be expanded to Include among
other things the autharity to hite, direct, evaluats, and terminate their own staff; {o set
_ necessary compensation levels to attract and retain staff, and to directly appoint
" Independent legal counsel.® ' :

For greater clarity, in making the above recommendation, Cortex Intended that the
retirement staff should be employees of the retirement systems rather than of the City, that
they should.report to the retlrement boards rather than to the Clty Manager, and that they
should be exempt from City clvil service tules. : "

2. The proportion of each City Retirement Board that musf cansist of active of retlred members
should be reduced to approximately 25%. Furthermore, approximately 25% of each Board
should consist of independent persons appalnted by active and ratirad plan members.*

For greater clarlty our recommendation orlginally Intended that: '

a) The Cltyand the members/retirees be equally represented on pach Retirement Board. ®

b) Plan members and retirees would have the ability to ditectly appalnt those baard

" members they selected, as opposed to the curtent structure In which members and
retirees may only nominate to Clty Coungil the individuals they wish to represent them
on the boards, ) ' ' T

Due to the Judidial declslon concetning Measure B, however, these two elements of our

‘recommendation were re-examlined. (See Section C of this Addendum for detalls.)

3. Any Independent board member appointed to the Board by City Councll or by active/ retired
members should be required to have relevant expertise and experience relevant to the
adminlstration of the Retirement Systems.® This recommendation would resuitin
approximately 75% of the membaers on each retirement hoard belhgrequired to have

% Eor purposes of thls Addendum we ignore Recommendation 2 on page 24 of the Report (i.e. that City

—o— e representatives should be Independent of the City)yas ithas already been Implemented by the City,- —— . - . ':T;'".f;
~ ?5ee Recommendation 1 on page 23 of the Report, : T
4 See Recommendatlon 3 on page 24 of the Report,
% See the final paragraph of Recammendation 3, on page 25 of the Repart,
% Sea Recommendatian 7 starting on page 25 of the Repart.,

3
‘ Cortex Applled Research [nc.: *
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relevant expertise (currentiy just over 50% of each board is tequlred to have relevant
experiise). '

Cortex belleves the above recommendations are closely con_nected and should thetefore be
implemented concurrently, Our yeasoning Is as follows: '

o Stakeholders will likely not be confident enough in the governance of the Systems to suppart
granting fu_ii autonomy to the governing boards, uniess reasonable minimum safeguards and
protections exist, namely the following: :

a) The boards are sufficlently independent. _
b) The boards are sufficiently quallfied. -
c) There Is sufflcient stakeholder representation on the boards.

+ Onthe other hand, adding the above safeguards and protections without also granting the
governing boards full autonomy will lead to dissatisfaction and frustration among the board
members and wlll not lead to improved investment performance of member service quallty.

The above recommendations (i.e. that approximately 76% of each board should consist of
independent and qualified board members) reflact Cortex’s views as to what constitute
reasonable and approptlate safeguards to support board autonomy, and are based on Cortex's
expetlence and research. Cortex recognlzes however that stakeholders may. have different risk
tolerance levels and may demand stronger or weaker safeguards (l.e., alesser or greater
number of Independent and quallfied board members). Accordingly, It may be beneficial for the
City and the members/rétirees to discuss the above recommendations to determline the precise
parameters that will provide the necessary degtes of stakeholder confidence In San Jose.

Ploase see Table | for an overview of the composition of each board based on Cortex’s.
recommendatlons. ‘

Secondary Recommendatlons

While worthy of consideratlon, Cortex considers the other 11 recommendations In the Report to
be of secondary Importance and does not view them as absolutely necessary for implementing
our proposed governance model, Below we summarize the reasons why:

a) Recommendation 4 In the Report:(page 25) states the role of the Retirement Boards should
be clearly-deflned In statute to exclude advocating for, or taking positions on, leglslative
changes affecting the nature or cost of the benefits provided by the Retirement Systems.
This recommendatlon is not necessary to |mpiement‘our~goverhance model, as leglslation
already exists that limits boards from engaging In inappropriate polltical activities,

discourage the Retirement Systems from engaging In aconomically fargeted Investing, and
should prohibit the Clty from promoting such Investments to the Retirement Systems. We

4

5} Rocorsmendallon I 176 Report (pade 25) tates hat doverning legslaion should—— == =+

-Cortex Applied Research Inc, -
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-As background; it Is our understanding that the two-retirement boards.have reviewed.Cortex’s ...

January 28, 2014,

recognize however that laws already exlst to discourage penston fund fiduclaries from

pursuing economically targeted Investment strategies. We nevertheless inciuded this
recommendation In response to concerns ralsed by members and retlrees during past

outreach dlscussions,

Recommendation & in the Report {page 25) states that the staff serving the Retlrement
Boatds should be independent In that they should not be entitled to receive bensfits from
aither of the City Retirement Systems. While we believe fhis is desirable, we recognize it
may be difficult to Implement and that a new beneflt program may not be as cost-effective as
the current program.

Recommendatlon 8 In the Report (page 26) states essentially that Independent board
members should be provided higher levels of compensation reflecting the amount of time,
effort, and risk involved in the position. While we have Glassified this as a secondary
recommendation, Cdrtex strongly recommends that it be adopted, as It Is intended 1o
facilitate the implementation of two primary recommendations (j.e. it will support the
recrultment and retentlon of qualified and independent board members.).

' Recommendations 9, 10, 11, 13, and 14 In the Report (page 26-28) contaln numerous

recommendations Intended to sither ihcraase transparency In the operations of the board
and the systems, or enhance communications between the boards and the stakeholders.
For retirement systems in certain other jurisdictions, these recommendatlions might
potentially be very important. Glven, however, that the San Jose retirement systems are
already very transparent, and that there is ample opportunity for communication among
staleholders and the boards, Cortex believes these reoommendatlons are of secondary
Importance. :

Recommendation 12 in the Report (page 27) states that provislons sheuid be established in
legislation to allow for the remaval, by the appropriate appointing authority, of any board
member for cause. We suspact the ability to remove board members for causs Is implleit In
the abllity to appolnt them and we understand If stakeholders may feel this does not heed to
be formalized. ‘

Finally, recommendatlon 15 of the Report (page 28) recommends that the Clty consider

enhanclng the operational scale and efficlency of the Retlrement Systems by pursuing -
consolldation of the two'systems undat the oversight of a single retirement board. We have
classified this as a secondary recommendation because it Is unrelated to our proposed
governance model, which is the focus of our analysls; l.e., combining the retitement boards
Is neither a safeguard nor a protectlon against-granting autonomy tothe reﬂrement boards,
Instaad, It relates {o the Issues of organlzatlonal scale and efflciency.

secondary recommendations and have already committed to Implementing them to the extent

< Cortex Applied Research Inc:
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they have the authority to do so.” More specifically, the boards have implemented, or are in the

» process of Implementing, recommendations4 5,9, 11 13, and 14.

To summarize, only Cortex's primary recommendations are intended to be |mp|emented
concurrently. Cortex views the remalning recommendations fo be wmihy of cansideration, but
not absolutely necessary for implementing the proposed governance model. If however the
stakeholders of the San Jose retirement systems determine that the safeguards contained in
our primary recommendations are insufficlent, they may wlsh to consider the addltlonai
safeguards contained in our secondary recommendations.®

- -LThe-hoards ofcourse do-hot have the authority to enshrine the recommendations tn the City ¢ Charter or_

Municipal Code, as recommended by Cortex, Instead, where possible, the boards have’ agreed to lmplement the
recommendaﬂons usihg board policy.
& Note, Cortex does not consider comblining the boards to be safeguards or protechons, but rather a possible

method of enhancing economles of scale and achleving efficlencles,

6 T
- : -Cortex Applied Research Inc,
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C) IMPLIGATIONS OF MEASURE B DECISION

" The degdrée to which financlal tisk Is shared among stakeholders has Important implications for
how our recommended governance model is Implemented. As stated above, if one stakeholder
bears reiatively more risk, then it Is reasonable for that stakeholder to expect greater protections
or safeguards. If stakeholders bear risk approximately equally, then the governance model can
be viewed as a irue partnership and no stakeholder should require greater protections or
safeguards telative to the other stakeholders, .

In the case of San Jose, our understanding of how risk Is to be shared among stakeholders has
_ changed over time due to vatlous deveiopments. '

When preparing the Report, we assumed that the passage of Measura B impllad that the
financial risk of the systern wouid, over time, be shared approximately equally between the City
and the members/retiress. Accordingly, we recommended in the Report that the Clty and the
members/retirees should be represented equally on the two retlrement boards; i.e. the City
should select and appolnt half of the members of each board and the membeis/retirees should
selact and appoint the other half, (The members of each board so appointed could also then
select one additional member,)

A recent judiclal declslon concerning Measure B now suggests however that rlsk wiil be shared
N equally only with réspect to new plan members and that the Clty will bear the majority of
financlal risk with respect to current liabliities. This suggests that our recommendations need to
* be modlfied somewhat,

Under our proposed model it would be reasonable for the City to expedt relatlvely greater.
protections o safeguards to compensate for the greater risk it bears. Two reasonable solutions
are as follows:

1. Change the baiance of power on the boards so that the City selects and appolnts a majority
of the members of each board; or .
2. Malntaln equal representation on the two boards, but allow the City to reta|n the final
authority to appolnt all b0ard members, :

Of the above two optlons, Cortex recommends the second, We belleve that malntalning equal
representation on the boards, but having the Clty malntaln final authority over all-board

. appointments, promotes a spltit of partnership in f’iduclary decision-making whlle recognlzing the
dreater risk borne by the City, A

We trust the above provides helpful clarification concerning the Report. If any board member or
stakeholder has further questions, Cortex would be pleased to discuss them.

- Cortex‘Applied Research Inc, - -
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TABLE I: BOARD COMPOSITION UNDER CORTEX’S RECOMMENDATIONS

‘

~ EXCLUDING 9™ AND 7" MEMBERS

Independent Board Members
Selected by the City

Independent Board Members
Selected by Members/ Retirees

Board Members representing
the Clty

Board Members representing
Members/Retlress

\

Independent Board Members

Members/Retiees |

Selooted by the Glty 4 44 8 429
lndepéndent Board Membets

Setedted by Members/ Retlrees 2 222 L 148
Members/Retlrees 2 22.2 2 28,6
Independent board member 1

selected Jolntly by above

Board Members representing |
the Clty 44, 50 3+% 50
Board Members representing 5O 3+ 80

Cortex Applled Research Ine,. -
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' RECOMMENDATION :

1. Acoeptance of the Retitement Board Governance Reform Strategic Wotkplat,

2. Direct the City Managér staff to work with the City Attorney’s Office to provide policy
alternatives for the City Council, '

BACKGROUND

At the November 19, 2013, Counctl meeting, Cortex Applied Reseatch, Ino, presented their
fifteen (15) recommendations to the City Council as part of their report on the govetnance
structutes of the City’s two retirement boatds, the Fedetated City Employoes® Retirement System
Boatd and the Police and Fire Department Retirement Plan Board, The recomumendations were
based on the following categories: authotity of the retitement boards, safeguards for '

. stakeholdets, transparetioy and disclosure, visk oversight and scalo and efficiency. During this
meeting, Councilmembet Constairt made the following motion thet was approved yhanimously
by.the Counoil: - ' ' . :

“Ttd like to make a motion that we refer to the City Attarney and the Clly Manager
10 work towards developing a recommendation to tmplement the changes
contemplated in the Cartex report as a package including - including working
with outside counsel on that, fo refurn to rules committee with a work plan that

—— of the items that are necessary; o-accomplish,-which.inchides the stakeholder ___ __
outreach, to have a final product-on a councll agenda In time for elther the June
or the November election in 2014, and to ask that each of the boards weigh-in on
the issue of whether they support the Cortex recommendations as d package, that
Is Implemented in one step.” . .
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Cottex’s first recommendation in their report is to glve the boards full permanent avthority to
hive, evaluate and terminate retirement setvices staff, etc, T tis may require a City Charter change

~ through a ballot measure apptoved by the voters, which is discussed in moro detail befow. Ballot

measures must be appoved by Council 88 days before the election and the strict doadline must
be followed to ensure placement on the ballot, This memo contains a workplan that indicates the'
timelines necessary fot a ballot measure to be placed on the June 2014 ballot and the November
2014 ballot. Before the Council can take action on a ballot measure, certaln action items need to
be accotnplished including stakeholder outreach, and development and analysis of policy
alternatives,

BALLOT MEASURE DEADLINES

The timeline below outlines the process for the City Couneil {o approve a,ballot measure;

a-.%x .,

.

e iy (
e ; i HEICohODE AUl Es | Elee
Wotkplan to Rules Cominittee 1/22/2.014

Last City Council meeting prior to 88 days | ‘
before election ' 3/4/2014 6/17/2014
88 days before election ' 3/72014 8/8/2014 -
WORKPLAN TIMELINES

The othier key action items that would need to happen before a ballot measute of anather policy
alternative could proceed, in order of implementation with estimated timeframes, are: '

1, Analysis and reseatch of policy alternatives (14 days) :
9. Presentation to Council of policy dlternatives (1 Couneil meeting)
-3, Stakeholder outrepch (60 days) .
4, Coundl congideration of alternatives and. direction to staff (I Council meeting)
5. Draft ballot measure and/or Municipal Code change (60 days)

I ordet 1o provide adequate time for the development of the ballot measure, it would be very
difficultto meet each deadline in time for a June election, Therefore, the Councll should consider

placing the ballot on the November election, if the ballot measute alternative is the chosen
method after all alternativés have been exploted, : ' :

Using the key action items mentjoned above, the speoific timelines for the November eleotion
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k> Nt iR MG E R, AN AT VAL YA A £ Xeen
Analysis and reseatch of policy alternatives ‘ 2/512014
Presentgtion to Counell of policy . o1 /20'1 4
alternatives

Stakeholder outreach | 211212014 ~4/14/2014
Councll meeting 1o consider policy ‘ '

alternatives and provide direction fo staff : 3/18/2014
Dl'aft.,ballot measute and/or Municipal Code ' 5/20/2014
change language .

POLICY ALTERNATIVES

To accomplish the recomimendations contained in Cortex’s repot, the City can explore different
options (Please refer fo the attachment for 4 summary of Cortex’s recommendations,) The
different issues fo consider when deciding upon which option to take are legal issues, peisonnel
issués and cost implications, The policy alternative determination will guide the City o
Administration’s coutse of actlon, As part of the workplan, analysis will be done to determine if
policy alternatives could address some ot all of the recommendations contained in Cotrtex’s
tepott, short of a ballot measure, The development of the policy alternatives would also

need sufficient timo for the City Administration to consult with the City Attorney’s Office and
outside counsel, _ ‘ ‘

4

STAKEHOLDER OUTREACH

Tn 2009, the Cortex Phase I outreach that included two outreach neetings with the public,
employees and retitees, These meetings were held on consecutive days with a total attendance of
212 individuals, The highest percentage of attendees was retirees, In anticipation of another large
yetitee tatnout, it would be necessary to hold sepasate tneetings for each of the stakeholder
gtoups fo encourage maximuin partioipation, The stakeholder groups have been identified below:
Bargaining wnits '
Retlrees

Active City employees

General public

Retirement boards

io o © ©

sy

Q

We anticipaté that sixty (60) days will be noeded to complete the stakeholder ontteach dueto the
camplexity of the issue and number of stakeholders, Additionally, after Council has approved
- the wotkplan, the City Administration will work to advertise the stakeholdets meetings to the
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 requisite groups, The genetal public will be siotified through emalls to local businesses and

" neighborhood associations, Distribution of the stakeholder outreach meeting Information will be
commmunicated through email with an attached flyer noting the location and time of each
meeting, : SR ' . -

As part of the ontreach, the two retirement boatds wete asked by Council to weigh-in on their
" support for the Cortex recommendations as a package, The two tetirement boatds ate planning to
discuss this topic in Janary 2014 and will provide the Council with their consensus after this
“meeting oceurs, ' '- ' ' :

COST ESTIMATES

Taking an issue to the ballot may result in substantial costs o the City‘depending on the nmmber
of items alteady appeating on the ballot, In conjunction with the City Clerk, the preliminary cost
estimates for the June and November election can be found below:

>~

Ballot Measure [ Tune Bleotion November Election

| Cost Bstimate Approximately $425,000 - Approximately $425,000-
: $1,000,000 $637,500: -

The funding source(s) for the ballot measure sﬁll need to be determined, -

CONCLUSION .

~ Although Cortex has specific recommendations, tnany details need to be determined, For
example, it has not been discnssed if.all employees of Retirement Services or only executive
level staff will be under the personnel authority of the retitement boards, The City
Administration will develop policy alternatives and bring these alternatives back to Couneil for

finther consideration, .

Alex Gurza
Deputy City Manager

For questions, please contact Alex Guiza, Deputy Clty Managet, at (408) 535-8155,

Attachment -




Summary of Cortex Recommendutions

Recommelldﬂﬁon, | N nbei‘
Category -

Recommendation

Expand the
Authority ofthe 1
Boards

Independence of the Boatds

o Appoint, direct, evaluate and terminate staff

. o Set compensation levels and determine huiman
resources policies '

- o Appolnt legal counsel

o Bstablish procurement policies
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RECOMMENDATION

1, Acceptance of the Retirement Board Governance Reform Strategic Wotkplan,

2. Direct the City Managex staff to work with the City Attorney’s Office to p1 ovide pohcy
altematlves for the City Council. |

BACKGROUND

At the Novembe1 19, 2013, Council meeting, Cortex Applled Reseatch, Inc, plesen’ted their
fifteen (15) recommendations to the City Council as part of their report on the governance
structures of the City’s two retirement boatds, the Federated City Employees’ Retitement System
' Board and the Police and Fire Depattment Retirement Plan Board, The recommendations wete
" based on the following categories: authority of the retivement boards, safeguards for
. stakeholders, transpatency and disclosure, 1isk oversight and scale and efficiency. Duting this
meeting, Councilmember Constant made the following motion ’that was approved unanimously
- by the Council:

“I ’d like to make a inotion that we refer to the Cily Az‘tm ney and. the City Manager

. to work towards developing a recommendation to nnplement the changes
contemplated in the Cortex veport as a package including - including working
with outside counsel on that, to return to rules committee with a work plan that -

' of the items that are liecéssaiy o acconiplish, Which theludés the stakeliolder
outreach, to have a final product on a council agenda in tine for either the June
or* the November: election tn'2014, and to ask that each of the boards weigh-in on

the issue of whether they support the Cortex recommendations as a package, that
Is implemented in one step.”
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Cortex’s first recommendation in their 1ep01't is to give the boalds fulf pelmanent authority to
hive, evaluate and terminate retirement services staff, etc, This may 1equ11e a City Charter change
through a ballot measure approved by the voters, which is discussed in more detail below. Ballot
measures must be approved by Council 88 days before the election and the strict deadline must
be followed to ensure placement on the ballot. This memo contains a workplan that indicates the
timelines necessary for a ballot measure to be placed on the June 2014 ballot and the November
2014 ballot, Before the Council can take action on a ballot measure, certain action items need to
be accomplished including stakeholder outreach, and development and analysis of policy
alternatives, .

BALLOT MEASURE DEADLINES

The timeline below outlines the process for the City Council to approve a,ballot measure:

’Woﬂ(plan ’ro Rules Commrttee o .1/22/2014 o .1/22/2014 .
Last City Council meeting prior to 88 days

before election 3/4/2014 6/1 7/‘201‘4

88 days before election 3/7/2014 : 8/8/2014 -
WORKPLAN TIMELINES

The other key action items that would need to happen before a ballot measure or another policy
alternative could proceed, in order of implementation with estimated timeframes, are:

1. Analysis and research of policy alternatives (14 days)

2. Presentation to Council of policy alternatives (1 Councﬂ meetmg)

3, Stakeholder outreach (60 days)

4, Council consideiation of alternatives and ditection tostaff (1 Council meeting)
5. Draft ballot measure and/or Municipal Code change (60 days)

In order to provide adequate time fox the development of the ballot imeasure, it would be very
difficult to meét each deadline in time for a June election. Therefore, the Council-should consider
placing the ballot on the November election, if the ballot measure altematwe is the chosen
method after all alternativés have been explored. -

Using the key action items mentloned above, the speclﬁc timelines for the November electlon
include:




RULES AND OPEN GOVERNMENT COMMITTEE

Janyary 16, 2014

Subject: RETIREMENT BOARD GOVERNANCE REI‘ORM STRATEGIC WORKPLAN
Page 3 of 4

Analysns and 1esea1'ch of policy altematlves - 2/5/2014
Presentgtlon to Council of policy 2/11/2014
alternatives
Stakeholder outreach 2/12/2014-— 4/14/2014
Courcil meeting to consider policy .
alternatives and provide direction to staff 3/18/2014
Draft ballot measute and/or Municipal Code 5/20/2014
change language

" POLICY AL TERNATIVES

To accomplish the recommendations contained in Cortex’s vepart, the City can explore different
options (Please refer to the attachment for a summary of Cortex’s recommendations.) The
different issues to consider when deciding wpon which option to take are legal issues, personnel
" issues and cost implications. The policy alternative determination will guide the City
Administration’s course of action, As patt of the workplan, analysis will be done to determine if
policy alternatives could address some or all of the recommendations contained in Cortex’s
repart, short of a ballot measure, The development of the policy alternatives would also

need sufficient time for the City Admmlstl ation to consult with the City Attorney’s Office and
outside counsel,

STAKEHOILDER OUTREACH

Tn 2009, the Cortex Phase I outreach that included two outreach meetings with the public,
employees and retirees, These meetings were held on consecutive days with a total attendance of
212 individuals, The highest percentage of attendees was retirees, In anticipation of another large
retiree turnout, it would be necessary to hold separate meetings for each of the stakeholder
groups to encourage maximum participation, The stalkeholder groups have been identified below:

Bargaining units
Retirees

Active City employees
General public
Retirement boards

o 0 © @ '@

We anticipate that sixty (60) days will be needed to complete the stakeholder outreach due to the
complexity of the issue and number of stakeholders. Additionally, after Council has approved
- the workplan, the City Administration will work to advertise the stakeholders meetings to the -
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. requisite groups. The general public will be notified through emails to local businesses and

" neighbarhood associations, Distribution of the stakeholder outreach meeting information will be

--communicated through email with an attached flyer noting the looatlon and time of each
meeting, - .

As part of the outreach, the two retirement boards were asked by Couneil to weigh-in ontheir
support for the Cortex recommendations as a package, The two retirement boards are planning to
discuss this topic in January 2014 and will provide the Council with their consensus after this
meeting occuts,

COST ESTIMATES
Taking an issue to the ballot may result in substantial costs to the City depending on the number

of items already appeating on the ballot. In conjunction with the City Clerk, the preliminary cost
estimates for the Juiie and November election can be found below:

Ballot Measure June Election’ November Election
Cost Bstimate Approximately $425,000 - Approximately $425,000-
$1,000,000 v $637,500

The funding source(s) for the ballot measure still need to be determined.

CONCLUSION

Although Cortex has specific recommendations, many details need to be determined. For
example, it has not been discussed if all emiployees of Retirement Services or only executive
level staff will be under the personnel authority of the retirement boards. The City .
Administration will develop policy alternatives and bring these alternatives baok to Council for

further consideration, ‘ _

Alex Gurza
Deputy City Manager

For questions, please contact Alex Gurza, Deputy City Manager, at (408) 535-8155.

Attachment



- Summary of Cortex Recommendations

Recocrx;?;g;:i;tmn_ | Number | . Recommendation
Independenee of the Boards
- e Appoint, direct, evaluate and terminate staff
iﬁfﬁg ]dl tt)l;z fthe 1 o Set compensation levels and determine human
Boatds resources policies
e Appoint legal counsel

o Hstablish procurement policies

a3l

O al

All Biatd Hiditibeis elebted by HHE City sHopld be:

'Any mdependent Boald m ‘b

aotlve/retued memb

Transparency and
Disclosure

Provide additional annual dlsclosures . annual

9 compensation for senior executives and independent
report on the cost-effectiveness of the Systems.

10 Eliminate non-voting Board member

1 Hold an annual gene1al meetmg that is accessible to the

pubho

113

Conduct an external independent review of the Boards®
fiduciary and management once every 5 years

14

Establish an audit committee




